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Adjudication made pursuant to Section 75 of the Communications Act, 2009 in the matter of:  
a request for approval by the Utilities Regulation and Competition Authority (URCA) of the 
merger of Systems Resource Group Limited and Cable Bahamas Ltd. 

 

Please note that the square brackets indicate figures or text which have been deleted for 
reasons of commercial confidentiality. 

 

1. The Parties  
 

Systems Resource Group Limited   
 
1.1 Systems Resource Group Limited (the “Licensee”) is a privately owned limited company 

duly incorporated in The Bahamas.  It is primarily active in the provision of fixed voice 
telephony services under the registered business name IndiGO Networks.  In November, 
2009, the Licensee was issued an Individual Operating Licence and an Individual 
Spectrum Licence by URCA in accordance with the Communications Act, 2009 (Comms 
Act), which established the new licensing regime.    
 

1.2 The Licensee wholly owns four (4) subsidiaries: Digital Systems (Bahamas) Limited, 
Tribune Satellite Limited, Internet (Bahamas) Limited and XT Wireless Limited, none of 
which are currently trading. 

 
1.3 The Licensee does not hold an interest in any other Comms Act licensee.                 
 
Cable Bahamas Ltd.  
 
1.4 Cable Bahamas Ltd. (the “Acquirer”) is a publicly traded limited company duly 

incorporated in The Bahamas.  It is primarily active in the provision of cable television 
services and broadband internet services.  In October, 2009 the Acquirer was also issued 
an Individual Operating Licence and an Individual Spectrum Licence by URCA in 
accordance with the Comms Act.   
 

1.5 The Licensee wholly owns three (3) subsidiaries: Cable Freeport Ltd., Caribbean 
Crossings Ltd. and Maxil Communications Ltd.   
   

1.6 The Acquirer does not hold an interest in any other Comms Act licensee.      
 

2. Background 
 

2.1 In October 2002, the Licensee was licensed under the Telecommunications Act, 1999 
(Tel Act). In September 2009, the Comms Act came into force which substantially 
repealed the Tel Act and required licensees under the legacy licensing regime to 
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transition to the new licensing regime.  The Licensee transitioned to a Comms Act 
licence in November 2009 and thereby became a licensee under the Comms Act, subject 
to the merger control provisions in Part XI of the Comms Act. 

 
2.2 In October 1994, the Acquirer was issued an exclusive Cable TV licence and franchise by 

the Government of The Bahamas under the Broadcasting Act, Chapter 278 to establish, 
maintain and operate a cable television system throughout The Bahamas (exclusive of 
Freeport, Grand Bahama) for a period of fifteen (15) years with effect from October 13, 
1994.  The exclusivity period expired October 13, 2009.  The Acquirer transitioned its 
exclusive licence to a Comms Act licence in October 2009, thereby becoming a licensee 
under the Comms Act, also subject to the merger control provisions in Part XI of the 
Comms Act. 

 
2.3 On September 7, 2010 the Licensee and the Acquirer executed a Share Purchase 

Agreement (SPA) which, subject to regulatory approval by URCA, will result in, inter alia, 
the change of control of the Licensee to the Acquirer. 

 
2.4 Part XI of the Comms Act sets out the competition provisions that will apply to the 

electronic communications sector.  Under Section 70 of the Comms Act, no change in 
control of a licensee can be implemented without obtaining the prior written approval 
of URCA. 

 
2.5 On September 17, 2010 the Parties jointly submitted a Full Merger Notification Form 

(with accompanying documents which will be referred to where appropriate) to URCA in 
compliance with the Comms Act for regulatory approval of the proposed acquisition of a 
controlling shareholding in the Licensee. 

 
2.6 URCA published a Notice of its receipt of the merger Notification on its website on 

September 20, 2010 inviting representations from interested parties to the proposed 
merger.  URCA has received comments from interested parties and the public in respect 
of the proposed merger, which comments have been reviewed and considered.  

 
2.7 As a result of a preliminary assessment of the representations received, URCA 

determined that the proposed merger raised certain competition concerns that merited 
an in-depth investigation as set out in the URCA Competition Guidelines1.  This was 
communicated to the Parties on November 5, 2010 and a Notice to this effect was 
published on the URCA website.   

 
2.8 During the investigation, URCA collected additional information from the Parties 

necessary to assess the competitive effects of the proposed merger.  The information 
submitted by the Parties during the in-depth investigation has been considered by 
URCA. 

                                            
1
 Competition Guidance: Merger Control  - Procedure ECS Comp. 1 par. 64 
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3. The Transaction 
 

3.1 The Licensee and the Acquirer executed the SPA on September 10, 2010 conditional 
upon regulatory consent being obtained for the change of control consequential to the 
purchase of the Licensee’s shares.   

 
3.2 Under the SPA, the Acquirer will purchase the entire issued share capital of the 

Licensee.  The consideration for the shares is [  ].  The SPA also provides for an 
adjustment to the share purchase price to reflect any material change to the Licensee’s 
closing balance sheet in comparison to the previous year’s balance sheet. 

 
3.3 Consequential to the Transaction, the Acquirer will own 100% of the shares of the 

Licensee. It is envisaged that post-transaction, the Licensee “will be a wholly-owned 
subsidiary or a division of the Acquirer”. 

 
4. Third Party Representations 
 
4.1 URCA received comments and representations on the proposed merger from interested 

parties and the public, including competitors and customers of the Parties.   
 
4.2 There were a total of eleven (11) representations submitted to URCA.  Seven (7) 

interested parties opposed the merger while there were four (4) that supported the 
merger.  The representations were largely anecdotal with no concrete theories of harm 
or evidence to support the competition concerns asserted.  Some of the concerns were 
not merger specific. 

 
4.3 Of particular note, a stakeholder as an interested party and competitor to the Parties, 

expressed serious concern that should the merger be approved it would allow the 
Acquirer (a designated significant market power (SMP) operator under the Comms Act 
subject to SMP obligations imposed by URCA) to immediately enter new markets, 
particularly the voice market, through its affiliate, the Licensee.  The interested party 
submitted that this would be contrary to the statutory constraints imposed under the 
Comms Act2. 

 
4.4 It was further submitted by the stakeholder that URCA should also give consideration to 

the issue of the Licensee having “virtually all of the 2.5MHz spectrum in New Providence, 
Abaco and Grand Bahama” and the ability of the merged entity to be able to leverage 
its dominant position in the Wi-Max spectrum.  The interested party submitted that 
URCA should impose certain conditions on the merging parties regarding the SMP 
obligations and to correct the anomaly in the 2.5MHz spectrum band.   

                                            
2
 Particularly Section 116(5) 
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4.5 The stakeholder was further of the view that the proposed merger would result in much 

harm to the “evolution of an emerging liberalised sector that is in the throes of early 
competition and serve to discourage new entrants, thereby limiting the choice and 
variety available to customers in The Bahamas”.  It was submitted that the merger 
would raise significant competition concerns because of both the elimination of actual 
and potential competition as between the Parties and the increased ability and 
incentive of the newly merged entity to eliminate actual and potential competition from 
third parties.   

 
4.6 It was argued by the stakeholder that the proposed merger would substantially lessen 

competition in contravention of the stated objectives of the Government’s Electronic 
Communications Sector Policy by reducing competition in fixed voice services.  The 
merged parties could potentially enter each other’s product markets.   

 
4.7 Finally, the stakeholder expressed the concern that the proposed merger has the 

characteristics of a vertical merger, which can give rise to further competition concerns, 
including input and customer foreclosure.  

 
5. Requirement for URCA’s notification and approval – “Change in control” 

 

5.1 Under Section 70 of the Comms Act, no change in control of a Licensee may be 
implemented without URCA’s prior written approval. 

5.2 Under Section 71 of the Comms Act, a “change in control” occurs when a person, either 
alone or with any affiliated company: 

 (a) acquires control (including by the acquisition of voting shares), by virtue of any 
powers conferred by the memorandum or articles of association or other 
instrument regulating the licensee or any other corporation or otherwise, to 
ensure that strategic decisions of the licensee are conducted in accordance with 
the wishes of that person; 

 (b) becomes the beneficial owner or voting controller of more than thirty percent of 
the voting shares in the licensee; or 

 (c) becomes the beneficial owner or voting controller of more than fifteen percent of 
the voting shares but not more than thirty percent of the voting shares in the 
licensee concerned unless that person either alone or with any affiliated 
company- 

   (i) is not, or does not concurrently become, the beneficial owner or 
voting controller of more than five percent of the voting shares in any 
other licensee; and 

   (ii) does not have the power (including by the holding of voting 
shares), or does not concurrently acquire control (including by the 
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acquisition of voting shares), by virtue of any powers conferred by the 
memorandum or articles of association or other instrument regulating 
any other licensee or any other corporation or otherwise, to ensure that 
the affairs of such other licensee are conducted in accordance with the 
wishes of that person.” 

5.3 The Full Merger Notification Form submitted to URCA provides at paragraphs 19 and 20 
respectively that “the transaction comprises the acquisition by CBL of 100% of the shares 
in SRG” and “post-transaction, SRG will be a wholly-owned subsidiary or division of 
CBL....”   This is buttressed by Article II 2.1(c) of the SPA that provides: “Cable Bahamas 
will, upon completion of the acquisition of the SRG Interest as contemplated herein, 
legally and beneficially own all of the SRG Interest free and clear of any claim, charge or 
encumbrance whatsoever”.   

 
5.4 The cumulative effect of the foregoing is that the “share threshold test” to determine 

whether there is change in control between the Acquirer and the Licensee is satisfied 
under Section 71(b) of the Comms Act, as cited above.  

 
6. Non-merger specific issues 

 
6.1 An interested party has raised concerns of whether the Acquirer should be permitted to 

enter new markets if it has not complied with its SMP obligations and the allocation of 
the 2.5MHz spectrum to the merged entity.  URCA is of the opinion that these non-
merger specific issues are of sufficient importance to require treatment independent of 
the proposed concentration. 
      

6.2 Under the Comms Act, the Acquirer was presumed to have SMP3 and thereby subject to 
obligations imposed by URCA designed to maintain the objective of encouraging, 
promoting and enforcing sustainable competition4.  Accordingly, no SMP licensee would 
be permitted to engage in the provision of any networks or carriage services, which it 
was not already licensed to provide when the Comms Act came into force, until URCA 
has confirmed compliance with any imposed obligations5. 

 
6.3 URCA issued its Final Decision on April 22, 2010 describing the types of obligations to 

impose on the presumed SMP operators and the process and parameters for 
compliance with each of the ex ante obligations imposed on certain markets in which 
each operator has been presumed to have SMP6.  

 

                                            
3
 See Section 116(1) and Schedule 4 

4
 See Section 116(2) 

5
 Supra note 2 

6
 See “Obligations imposed on Operators with Significant Market Power (SMP)” ECS – 11/2010 published April 

22, 2010 
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6.4 URCA has concluded the necessary review of the documentation submitted by the 
Acquirer in its application for confirmation on compliance with each of the ex ante 
obligations imposed on it by URCA.  URCA has confirmed compliance with all of the 
obligations imposed on the Acquirer and has certified the Acquirer compliant to engage 
in the provision of any networks or carriage services, which it was not already licensed 
to provide when the Comms Act came into force on September 1, 2009. 

 
6.5 URCA therefore concludes that the statutory restriction prohibiting the Acquirer from 

entering new markets unless it has complied with its SMP obligations is no longer 
germane to the instant merger notification. 

 
6.6 URCA has also considered the 2.5MHz spectrum assigned to the Licensee.  While URCA 

has the statutory power to impose conditions on the Parties, sections 36 and 37 of the 
Comms Act established the procedure for the vacation of spectrum.  URCA has engaged 
the Parties on this issue within the scope of the in-depth investigation.  The vacation of 
the spectrum prior to a determination by URCA would have to be on a voluntary basis 
by the Parties.  As such, URCA may act ultra vires to impose a condition to vacate 
spectrum on the Parties under the merger.  URCA expands on this issue at paragraphs 
7.19 and 7.20 below. 

 
7. Analysis of the proposed Transaction  
 
7.1 Under Section 72 of the Comms Act, on receiving a notification, URCA is required to 

form an opinion on whether “a proposed change of control of a licensee would have, or 
be likely to have, the effect of substantially lessening competition in a market in The 
Bahamas.” This will involve: (i) defining what is the relevant market; (ii) assessing 
market concentration; (iii) assessing the theories of harm; assessing the counterfactual; 
(iv) determining whether there are barriers to entry or expansion; and (v) assessing any 
pro-competitive effects or efficiencies which may be consequential to the proposed 
merger7.  

 
Substantial lessening of competition in a market in The Bahamas 
 
7.2 In determining whether the merger between the Licensee and the Acquirer would be 

likely to have the effect of substantially lessening competition in a market in The 
Bahamas, URCA must firstly define the relevant market8. As set out in the Competition 
Guidelines, a relevant market will normally have two dimensions: a relevant product 
market and a relevant geographic market. 

 
7.3 A relevant product market comprises those products that are regarded as 

interchangeable or substitutable by the consumer by reason of the products’ 

                                            
7
 See URCA’s Competition Guidance: Merger Control – Substantive ECS COMP. 2 

8
 Ibid see particularly section 4.1; see also Continental Can v Commission [1973] ECR 215   
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characteristics, their prices and their intended use.  There is a demand-side substitution 
and a supply-side substitution to defining the relevant market.  Demand-side 
substitution exists where, in response to a small yet significant and non-transitory price 
increase in a good or service supplied by the merged parties, a significant number of 
customers would switch to other products (This is also known as the SSNIP test)9.  
Supply-side substitution exists where, in response to a small yet significant and non-
transitory price increase in a good or service supplied by the merging parties, other 
suppliers could easily start providing the good or service in the short term, using largely 
unchanged production facilities and with little or no additional investment. 

 
7.4 The products provided by the Licensee are:  (i) fixed wireless access (FWA); (ii) prepaid 

phone cards; and (iii) voice over internet.  While the Licensee has been issued spectrum 
in the 2.5GHz spectrum band which allows it to provide high speed broadband services, 
URCA is unaware of any plans for new services or expansion of current services to be 
launched by the Licensee within the next 12-24 months.  As such, broadband products 
are not considered within the substitution analysis.  The product markets for the 
Acquirer are10: (i) pay TV, and (ii) high speed data services and connectivity.  URCA 
concludes that the relevant product market of the Parties does not overlap and are 
distinct.   

 
7.5 The relevant geographic market is the area in which the firms under examination are 

involved in the supply and demand matrix of the relevant product and services.  Under 
the Comms Act licensing regime, the Parties have been issued national licences 
restricted only by spectrum limitations where stipulated in the Annex to the Individual 
Spectrum Licence.  As such, the geographic market for the Parties is The Bahamas.  
Notwithstanding this, as the Parties are in distinct product markets, there will not be a 
substantial lessening of competition.  The determination of the relevant geographic 
market therefore can be left open as the Parties are in distinct product markets and 
there will not be a substantial lessening of competition.    

 
 Market Concentration and theories of harm 
  
7.6 The structure of a market will be a key factor in assessing whether a proposed change of 

control of a licensee will give rise to a substantial lessening of competition.  The more 
concentrated the market, the more likely it is that the competitive constraints on the 
merging firms are weaker11.  Market concentration can be measured through the 
Herfindahl-Hirschman Index (HHI).  The HHI is calculated by squaring the market share 
of each operator competing in a market then summing the resulting numbers.  As the 
Parties do not compete in the same markets the market concentration will remain 

                                            
9
 Ibid    

10
 See the “Obligations imposed on Operators with Significant Market Power (SMP)” Final Decision document ECS 

11/2010 

URCA’s Final Decision  
11

 See URCA’s Competition Guidance: Merger Control – Substantive ECS COMP. 2 section 4.2 
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unchanged.  URCA therefore concludes that a decision on market concentration can be 
left open.   

 
7.7 In assessing the proposed merger, URCA has considered the merging parties’ offerings 

to their customers and the potential harm to those offerings.  URCA has concluded that 
the Parties are in different relevant markets.  URCA has therefore considered whether 
the proposed merger would result in foreclosure through tying and bundling and 
foreclosure through portfolio effects. 

 
7.8  Foreclosure through tying and bundling occurs where the merged firm uses its market 

power in one market to foreclose competitors in another by employing selling practices 
that link the products it sells in the separate markets together.  Foreclosure through 
portfolio effects occurs where the merger gives the merged firm a product range 
advantage because customers value variety and therefore wish to purchase both of the 
merged firm’s products. 

 
7.9 As described in paragraphs 7.31 through 7.33 below, the Parties will provide tied and 

bundled services.  Tying and bundling need not be anti-competitive and can be 
beneficial to customers.  The Parties have provided evidence to support efficiency gains 
consequential to tying and bundling.  URCA therefore concludes, after its investigation 
and analysis, that the potential efficiencies resulting directly from the proposed merger 
are sufficiently substantial to counteract potential anti-competitive effects that would 
lessen competition.  

  
 The Counterfactual    
 
7.10 To determine whether there is likely to be a substantial lessening of competition, URCA 

has also considered what would happen if the Parties did not merge12.  This is known as 
the counterfactual or “failing firm” defence.  URCA begins with the presumption that 
the counterfactual scenario is the status quo prior to the proposed merger. In analysing 
the counterfactual, URCA particularly considers whether the firm being acquired would 
exit the market in the near future were it not for the merger; that the firm is unable to 
reorganise its operations; and there is no less anti-competitive alternative purchase to 
the merger13. 

 
7.11 The Parties have provided cogent evidence to rebut this presumption by urging URCA to 

have regard to the Licensee’s financial position and, in particular, whether this position 
is likely to allow the Licensee to emerge as an effective competitor capable of exercising 
competitive constraints on dominant operators in the sector.  Under the SPA, the 
Licensee has an indebtedness for borrowed money in the amount of [  ] as at June 30, 

                                            
12

 Ibid see particularly section 4.4 
13

 In addition to section 4.4 of the Competition Guidance, see EC Joined Cases C-68/94 and C-30/95, Kali and Salz 

par. 110 – 116. 
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2010. Additionally, the Licensee’s Audited Financial Statements indicate that as at 
December 31, 2009 its liability totalled a higher amount of [  ]. 

 
7.12 The Parties submitted that absent the merger the Licensee is at a greater risk in its 

ability to compete going forward, particularly, should there be a merger between the 
local incumbent and Cable & Wireless Communications Limited (a strong global 
competitor).   

 
7.13 The Parties confirmed that after an assessment of the Licensee’s options, it has not 

been able to identify alternative sources of funding to enable the Licensee to pursue its 
own growth strategy.  It was further submitted that even if alternative sources of 
funding could be identified, the Licensee’s current financial position, removes any 
realistic possibility of securing funding necessary for growth. 

 
7.14 The Parties argue that the Licensee “will find it challenging to sustain its business 

without a strategic partner.”      
 
7.15 URCA is satisfied by its investigation that the foregoing submissions allow the Parties to 

rely on the “failing firm” defence.  However, URCA is of the opinion that even where the 
defence does not apply, it is conceivable that the acquisition of the Licensee by the 
Acquirer might be permitted where it yields relevant customer benefits14.  The benefits 
would however need to outweigh the customer detriments which arise through the loss 
of competition.  The potential benefits to customers which might accrue under the 
proposed concentration are lower prices, greater choices and higher quality service15.   

 
7.16 URCA believes that the continued provision of fixed voice services under the merger is 

vital to sustainable competition in The Bahamas.  This is one of the key policy objectives 
of the Comms Act and the Electronic Communications Sector Policy16.  URCA’s 
conclusion regarding the counterfactual is that there is a potential loss of the only other 
operator currently providing fixed voice services in The Bahamas should the merger not 
be approved.  Any such loss should therefore be avoided. 

 
 Barriers to entry and expansion 
 
7.17 URCA has considered the extent to which there may be barriers that adversely affect the 

likelihood, timeliness and sufficiency of other players’ ability to enter or expand in the 
market17.  These barriers to entry may include, but are not limited to: (i) legal barriers 

                                            
14

 A position taken by the Competition Commission (UK) and reflected in the OFT Guidance, par. 4.38;   
15

 The Privileged and Confidential report prepared by LECG Consulting Ltd. (UK) dated 14 October, 2010 

submitted by the Parties describes in detail direct benefits to be passed on to customers within a reasonable time 

post-merger approval.  
16

 Published in the Official Gazette, 7
th

 October, 2009 
17

 See URCA’s Competition Guidance: Merger Control – Substantive ECS COMP. 2 section 4.5 
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such as the requirement for a licence, (ii) technical barriers such as the availability of 
spectrum and (iii) access to essential facilities.  

 
7.18 The licensing regime under the Comms Act effectively removes legal barriers to entry. 

The licensing regime, when taken as a whole, encourages, promotes and enforces 
sustainable competition in the sector.  Additionally, the promotion of investment and 
innovation in electronic communications networks and services is a core policy objective 
under the Comms Act.  URCA has published its Licensing Guidelines18 which, inter alia, 
describe the licensing framework and the criteria for obtaining a Comms Act licence.  Of 
particular note, the Licensing Guidelines expressly provide that URCA may not limit the 
number of licences it issues save for where there is a limited scarce resource such as 
spectrum.  URCA has issued Comms Act licences which allow other operators to provide 
like services in the market as the Parties.        

 
7.19 The potential technical barriers to entry consequential to availability of spectrum are 

addressed by the exercise of URCA’s powers under Part V of the Comms Act.  URCA has 
a statutory duty to ensure that radio spectrum is managed and used in a manner that: 
“is open, objective, transparent and non-discriminatory; is economically efficient and 
facilitates the evolution of new technologies and electronic communications services 
whilst taking into account in particular investment in existing equipment configured for 
specific radio spectrum and the cost of migration to other radio spectrum.”   URCA may 
by determination, without compensation, declare vacant any radio spectrum that has 
been assigned to a person and may assign such spectrum to a different person on 
certain grounds, particularly: “the relevant spectrum is not in significant use and there is 
demonstrable demand from other persons for making efficient use of all or part of such 
radio spectrum.”   

 
7.20 URCA may also by determination, with compensation, require a person to vacate radio 

spectrum that has been assigned to a person and may assign such spectrum to a 
different person on certain grounds, particularly where it is necessary or expedient to 
further the electronic communications policy objectives.  An objective of the Electronic 
Communications Sector Policy is to further the interests of consumers by promoting 
competition and, in particular, to promote the optimal use of state assets including 
radio spectrum.  Therefore, URCA’s power of vacation of spectrum either with or 
without compensation lowers the barrier to entry even where there is a merger 
concentration. 

 
7.21 While access to essential facilities can act as a barrier to entry, URCA has issued its Final 

Decision on obligations for SMP operators19 which are specifically designed to maintain 
the objective of encouraging, promoting and enforcing sustainable competition 

                                            
18

 See URCA’s published document Guidance On The Licensing Regime Under the Communications Act, 2009 

Guidelines ECS 15/2009 
19

 See section 4 of the “Obligations imposed on Operators with Significant Market Power (SMP)” Final Decision 
document ECS 11/2010 
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particularly in the markets of the SMP operators and thus remove the potential that 
access to essential facilities can pose as a barrier to entry.  The Acquirer, as an SMP 
operator, has the obligation of providing its broadband services to other licensed 
operators on a resale basis.  It also has the obligation of untying its broadband packages 
from pay TV packages.  This also lowers the costs of entry.      

 
7.22 URCA may also consider the effect of a merger on the likelihood of new entry which 

might itself contribute to a substantial lessening of competition where the merger will 
reduce or eliminate the competitive constraint represented by new entry.  This is 
especially the case where the acquired firm is one of the most likely entrants into the 
market of the acquiring firm.   

 
7.23 The merger of the Parties will result in a reduction of the number of competitors in the 

market as the Acquirer would have been able to enter the market of the Licensee and 
the Licensee would have been able to enter the market of Acquirer.  However, any new 
entry should be of sufficient scope to constrain attempts to exploit market power.  
URCA is of the opinion that small-scale entry, perhaps into a niche market, may be 
insufficient to substantially lessen competition.  The Parties have submitted that 
without the merger the Licensee will be “reduced to a mere niche player at best.”   

 
7.24 URCA has considered whether the creation of a portfolio or bundle of services by the 

merged entity will be a strategic barrier to entry and whether another provider could 
replicate such bundled services.  URCA’s investigation in this regard and having regard 
to URCA’s comments at paragraph 7.21 above, the bundled services proposed by the 
Parties can be provided by other rival operators.  This can act as an important constraint 
on the merging parties’ behaviour in the market.        

 
7.25 URCA’s conclusion on the barriers to entry is that although the merger may reduce 

competitive rivalry in the short term, entry by new players and/or expansion by existing 
players consequential to low barriers to entry may be sufficient to deter or defeat 
attempts by the merged firm to exploit that reduction in competitive rivalry.  As such, 
the merger would not substantially lessen competition.    

 
 Efficiencies  
    
 7.26 The Parties have claimed that the efficiency gains consequential to the merger will have 

a positive effect on rivalry.  In its assessment of the claimed efficiency gains, URCA 
would expect the following criteria to be met: (i) the efficiencies are very likely to arise 
and to do so within a period of time corresponding to the onset of any adverse effects 
on customers, (ii) the efficiencies must be a direct consequence of the merger; and (iii) 
the benefits of the efficiencies must be passed on (wholly or partially) to customers of 
the merged firm.20   

                                            
20

 See URCA’s Competition Guidance: Merger Control – Substantive ECS COMP. 2 section 4.7 
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7.27 While there is no exhaustive list of efficiency gains that can result from a merger, the 

possible efficiencies to be considered by URCA under the instant merger include cost 
savings, more intensive use of existing capacity, economies of scale or scope, and 
demand-side efficiencies such as increased network size and product quality.   

 
7.28 The information asymmetry between URCA and the Parties in respect of the efficiency 

claims requires that the evidence provided must be compelling21.  The Parties have 
submitted both quantitative and qualitative data in support of the claimed efficiencies 
prepared by the UK based firm, LECG Consulting Ltd., which describes the efficiencies 
which will result from the instant merger22. 

 
7.29 The report provides that the merged entity will aim to offer voice services to [  %] of the 

Bahamian population at lower prices, with a quality at least as high as PSTN. In this 
regard, the merged entity will offer residential and commercial customers voice tariffs 
significantly lower [   % and   % respectively] than the rival incumbent, using the 
Acquirer’s cable network.  The merged entities have established a plan to migrate the 
existing customers of the Licensee to the merged entity’s corresponding tariff plan. 

 
7.30 The report outlines higher quality of service and reliability than the VoIP service 

currently provided by the incumbent and the Licensee (as a stand-alone provider) as a 
claimed efficiency.  The report admits that the quality of service and greater reliability 
are difficult to quantify but asserts that consumer research indicates that these 
variables are the most important factors Bahamian consumers consider when choosing 
a fixed voice provider.  Further, the merged entity will be able to provide reliable voice 
service and high call quality managed by the merged entity’s geographical redundant 
next generation switching equipment and delivered by the merged entity’s advanced 
fibre-optic network.  The latter has direct benefit for corporate customers (particularly 
large and medium).   

 
7.31 Arising from the report, the merged entity proposes to provide double, triple and 

possibly quadruple play bundles at bundled discounts.  Relying on a Cournot model23, 
the Parties proposes to treat broadband internet, pay TV and voice as complementary 
products and offer one of the products in the bundle at a discount.  Consequently, 
demand for all the products in the bundle should increase.  Reduced prices under the 
Cournot model has been claimed as a pricing efficiency by the Parties that will benefit 
consumers. 

 

                                            
21

 An international standard as adopted by OFT 
22

 Supra note 12 
23

 The Cournot model is an economic model that attempts to predict the behavior of two businesses that make up a 

given market.  In the Cournot Model, the variable that exists between two companies of a specific market is their output 

level. These companies will adjust their levels of output until they reach a point where they can lower prices while still 

maximizing profits.  Bundled products and discounts is one method of achieving this goal. 
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7.32 The report has also described potential network efficiency consequential to the merger 
by combining the Acquirer’s cable network with Licensee’s fixed wireless network.  It 
illustrates that the Acquirer’s network passes [  %] of the population on the four 
Bahamian islands where it operates. It has been submitted that the merged entity 
intends to extend its network footprint to reach an additional [  %] of the population of 
those islands.  The concentration will allow the merged entity to use the fixed line 
network to provide voice services to customers approximately nine (9) months earlier 
than without the merger.   

   
7.33 The report outlines lower termination rates for international calls as an efficiency that 

the merged entity could not provide consumers on their own.  Under the report, the 
Parties proffer that as lower termination rates will reduce the marginal costs of a call to 
the merged entity, this benefit will be shared with Bahamian consumers.   

 
7.34  The report indicates that should the merged entity be given regulatory approval, the 

consumer benefits under the merger will be realised in 2011. 
 
7.35 URCA concludes that, after its investigation and analysis, the potential efficiencies 

resulting directly from the proposed merger are sufficiently substantial to counteract 
any potential anti-competitive effects.  URCA is satisfied that the efficiencies will be 
passed on to consumers within a reasonable time of the merger.    

 

8 URCA’s decision 

8.1 Having provided the foregoing reasons and reasoning, URCA hereby issues its opinion 
and decision in accordance with Section 75(1)(a) of the Comms Act, that the proposed 
change in control between the Acquirer and the Licensee would not be likely to have the 
adverse effects as set out in Section 72 of the Comms Act and therefore URCA gives its 
consent to the proposed merger. 


